In NLRB v. Fruit and Vegetable Packers Local 670 (Tree Fruits Labor Relations Committee) , 6 the Supreme Court considered the applicability of the Landrum-Griffin secondary boycott provision, section 8(b)(4)(ii)(B), to picketing addressed to customers of a secondary employer. The Court held that such picketing did not constitute an unfair labor practice if limited to a request to consumers not to purchase the primary employer's product, which was one of many products sold by the secondary employer. 7 This situation, the Court suggested, was far removed from picketing directed at the secondary employer's business generally. ' The Tree Fruits opinion thus established the legality of secondary consumer picketing directed at a "struck" product when that product is one of many products sold by the secondary employer. The National Labor Relations Board and the courts, in construing Tree Fruits, have held that product picketing is illegal when the struck product is "merged" or integrated into the products of the secondary employer.' In such a situation, a consumer cannot patronize the secondary employer while boycotting the primary employer's product. The Board and courts have thus concluded that merged-product picketing is unlawful because, if successful, it has the same effect as picketing directed at the secondary employer's business generally.
This comment will consider the legality of product picketing when sales of the struck product constitute all or most of the secondary employer's business. In that situation, the effect of picketing directed at that product becomes almost indistinguishable from picketing directed at the secondary enterprise generally. The comment first addresses the applicability of Tree Fruits, and concludes that the distinctions drawn by the Supreme Court in that case do not control in the single-product situation.' 0 The comment then examines the legislative history of the Landrum-Griffin amendments and argues that the major concern of Congress in passing the secondary boycott provision was the protection of neutral secondary employers." This argument is bolstered by an analogy to the merged product or products are produced by an employer with whom the labor organization has a primary dispute and are distributed by another employer . ... LMRDA § 8(b)(4)(ii)(B), 29 U.S.C. § 158(b)(4)(ii)(B) (1976) . product doctrine, developed by the Board and lower courts after Tree Fruits. The comment concludes that Tree Fruits, read in light of the legislative history and subsequent lower court cases, suggests that secondary consumer picketing of single-product retailers violates the Act. DECISION In Tree Fruits, a union of fruit and vegetable packers picketed Safeway grocery stores in Seattle that sold products (Washington State apples) packed by nonunion employees of the primary employer. The picket signs and handbills asked consumers not to purchase the apples, and stated that the union's dispute was with the primary employer and not Safeway. 13 Safeway's employees continued to work and there was no obstruction of pick-ups or deliveries.
I. THE Tree Fruits
The National Labor Relations Board found that the picketing was designed to induce consumers not to buy the apples that Safeway purchased from the primary employer." "The natural and foreseeable result of such picketing, if successful, would be to force or require Safeway to reduce or discontinue altogether its purchases of such apples from the struck employers";1 5 hence, the picketing did "threaten, coerce or restrain" the secondary employer in violation of section 8(b) (4) (ii) (B). 1 6 The court of appeals reversed. 7 Section 8(b)(4)(ii)(B), it held, did not ban all consumer picketing, but "only such conduct. . . as in fact threatens, coerces, or restrains secondary employers.' 8 It
See text and notes at notes 118-138 infra. ' The picket signs stated, "To the Consumer: Non-Union Washington State apples are being sold at this store. Please do not purchase such apples. Thank you. Teamsters Local 760, Yakima, Washington." The handbills read in part:
THE 1960 CROP OF WASHINGTON STATE APPLES IS BEING PACKED BY NON-UNION FIRMS. Included in this non-union operation are twenty-six firms in the Yakima Valley with which there is a labor dispute .... In justice to these striking union workers who are attempting to protect their living standards and their right to engage in good-faith collective bargaining, we request that you DON'T BUY WASHINGTON STATE APPLES ... This is not a strike against any store or market. 377 U.S. at 60 n.3.
" Fruit & Vegetable Packers Local 760 (Tree Fruits Labor Relations Comm.) , 132 N.L.R. B. 1172 B. , 1177 B. (1961 B. ), rev'd, 308 F.2d 311 (D.C. Cir. 1962 , aff'd on other grounds, 377 U. S. 58 (1964) . I5 /d. [ 47:112 noted that section 8(b) (4) (ii) (B), unlike other provisions in the labor statutes, did not explicitly prohibit all secondary picketing. 9 Further, the court observed that a narrow reading of the statute was necessary to avoid serious first amendment questions that would be raised by an across-the-board ban. 2 0 Since the picketing was peaceful and did not cause a work stoppage or interference with deliveries, the court concluded that the picketing would not violate the Act absent a showing that it had resulted in or was likely to result in "substantial economic impact" on the secondary employer. 21 It remanded the case to the Board to allow evidence of economic impact to be taken and weighed.
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Although affirming the decision of the court of appeals, the Supreme Court adopted neither the Board's nor the court's interpretation of section 8(b)(4)(ii) (B) . 23 Congress, said the Court, has consistently regulated peaceful picketing only to the extent necessary to deal with" 'isolated evils' '-24 or "clearly identified abuses" flowing from particular forms of picketing used to achieve specific undesirable ends. 2 In view of this policy, which it noted rested on first amendment concerns, 27 the Court refused to acknowledge a congressional intent to ban picketing "unless 'there is the clearest indication in the legislative history,'. . . that Congress intended to do so as regards the particular ends of the picketing under review." 2 8 Such " Id. at 317. As an example the court cited section 8(b)(7), 29 U.S.C. § 158(b)(7) (1976), which explicitly prohibits picketing to force an employer to recognize an uncertified union.
"0 [I]n the absence of a showing that a substantial economic impact on the secondary employer has occurred or is likely to occur, we would be hard-put to find a constitutional justification for prohibiting a union from using picketing as the form of making "do not patronize" appeals, so long as the picketing is conducted in an entirely peaceful and non-coercive manner, is addressed solely to consumers, and has no side effects which might be a basis for distinguishing it from any other form of publicity. 308 F.2d at 317. REV. 479 (1965) .
24 377 U.S. at 62-63 (quoting NLRB v. Drivers Local Union No. 639, 362 U.S. 274, 284 (1960) ). 21 Id. at 67.
21 Id. at 62-63. Accord, id. at 68. 2 "Both the congressional policy and our adherence to this principle of interpretation reflect concern that a broad ban against peaceful picketing might collide with the guarantees of the First Amendment." Id. at 63.
Id. (quoting NLRB v. Drivers Local Union No. 639, 362 U.S. 274, 284 (1960) ). Accord, 377 U.S. at 67. The Court, like the court of appeals, noted that " [w] hen Congress meant to bar picketing per se, it made its meaning clear," id. at 68 (citing § 8(b)(7), 29 U.S.C. § 158(b)(7) (1976)).
an indication of legislative intent regarding the type of picketing in Tree Fruits, the Court concluded, was lacking. 2 9 The Court noted that during congressional consideration of the amendments, consumer picketing had been characterized as an evil only in connection with "its use to persuade the customers of the secondary employer to cease trading with him in order to force him to cease dealing with, or to put pressure upon, the primary employer.
3 0 Accordingly, the Court reasoned, secondary consumer picketing is unlawful only when it seeks to shut off the secondary employer's trade altogether.
3 1 A boycott limited to the struck product, by contrast, has no effect on the secondary employer's conduct beyond possibly leading him "to drop the item as a poor seller" ;12 in such a case, "the union's appeal is closely confined to the primary dispute."
Justice Harlan, in a dissenting opinion joined by Justice Stewart, criticized the majority's interpretation as unrealistic and unsupportable.
3 4 He correctly pointed out that " [n] othing in the statute lends support to the fine distinction which the Court draws between general and limited product picketing. ' 3 He also stated that the line between legal and illegal picketing as defined by the Court was "surely too refined in the context of reality" because many customers will refuse to enter a picketed store whether or not the picketing appeal is directed at only one product.
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Justice Harlan recognized that the distinction drawn by the majority is unworkable whenever the secondary employer "depends largely or entirely on sales of the struck product, ' Because of the very nature of picketing there may be numbers of persons who will refuse to buy at all from a picketed store, either out of economic or social conviction or because they prefer to shop where they need not brave a picket line. Moreover, the public can hardly be expected always to know or ascertain the precise scope of a particular picketing operation.
Id. See also Goetz, supra note 1, at 702. 37 377 U.S. at 83 (Harlan, J., dissenting). "If, for example, an independent gas station owner sells gasoline purchased from a struck gasoline company, one would not suppose he would feel less threatened, coerced, or restrained by picket signs which said 'Do not buy X gasoline' than by signs which said 'Do reviewed the legislative history but concluded that Congress in 1959 intended section 8(b)(4)(ii)(B) to prohibit all consumer picketing. 9 Justice Black, in a concurring opinion, agreed with Harlan's interpretation of the statute but believed that it was inconsistent with the first amendment.
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In Tree Fruits, the line between legal and illegal secondary consumer picketing was thus drawn between picketing directed only at the primary employer's product (product picketing), and that directed at the secondary employer's entire business (enterprise picketing). The Court apparently considered this an obvious dichotomy; product picketing, it said, was "poles apart" from enterprise picketing. 4 Given the facts of Tree Fruits, where sales of the struck product constituted only a small portion of the secondary employer's business, 4 2 the distinction indeed has a strong intuitive appeal. Its apparent ease of application in many secondary picketing situations was furthered by the development, through decisions by the Board and lower courts, of some specific requirements for permissible consumer picketing.
43 not patronize this gas station. '" Id. (Harlan, J., dissenting B. 384, 388 (1970) .
The union has the burden of meeting these requirements, Local 248, Meat Cutters (Milwaukee Independent Meat Packers Ass'n), 230 N.L.R. B. 189, 204 (1977) , which are imposed to ensure that the picketing will not result in a total boycott of the secondary employer's business. NLRB v. Twin Cities Carpenters Dist. Council, 422 F.2d 309, 314-15 (8th Cir. 1970); Atlanta Typographical Union No. 48 (Times-Journal, Inc.) , 180 N.L.R. B. 1014, 1016 (1970) .
II. Tree Fruits AND SINGLE-PRODUCT SECONDARY EMPLOYERS
A. Applicability of the Product/Enterprise Distinction Recent controversy over the legality of consumer picketing of single-product secondary employers1 4 is testimony to the problems created by the Court's adoption of an essentially unsupportable" distinction. The dichotomy between product and enterprise picketing breaks down completely when the struck product constitutes all or most of the secondary employer's business." In such a situation, the two types of picketing are indistinguishable in their effect on the neutral secondary employer: the union cannot accomplish its purpose with regard to the primary employer without bringing about a substantially complete boycott of the neutral secondary employer.
Tree Fruits may be interpreted in two distinct ways, each suggesting a different approach for determining the legality of secondary picketing of a single-product employer. If the proper focus of the inquiry under Tree Fruits is on whether the boycott was limited to the struck product, then consumer picketing that is limited to an appeal to boycott the struck product is legitimate, whether the struck product is one of many or the only product sold by the secondary employer. On the other hand, if Tree Fruits is meant to protect neutral parties from disastrous or coercive collateral consequences emanating from someone else's labor problems, then consumer picketing that, if successful, will predictably result in the total cessation of a secondary employer's business is an unfair labor practice, whether or not the picket's appeal is formally limited to the struck product.
B. Consequences of the "Choice": Safeco and Dow Chemical
The Tree Fruits opinion has been interpreted as if it indeed suggested two distinct approaches; this is confirmed by the divergent results reached by the Board and the courts when faced with the problem of the single-product seller. (Dow Chemical Co.) , 4 " and Retail Store Employees Local 1001 v. NLRB (Safeco Title Insurance Co.) . 5 " Both cases involved picketing of secondary employers who received most of their revenues from sales of the struck product, and in both cases the court held that the picketing did not violate the Act because it was limited to a request to consumers not to purchase the struck product. The Dow panel (and apparently the Safeco majority) believed that the principle announced in Tree Fruits was not strictly limited to the facts before the Court in that case. 5 '
The second possible interpretation of Tree Fruits focuses on the Court's statement that "picketing which persuades the customers of a secondary employer to stop all trading with him [is] barred.
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In this context, the Court noted that in Tree Fruits the apples "were only one of numerous food products sold in the stores," 53 and that if this picketing were successful, its worst result would be that Safeway would drop the struck product "as a poor seller." 54 This second approach was adopted by the Board in Dow 55 and Safeco,
and by the panel of the D.C. Circuit 57 and the four dissenters to the "1 Id. at 65. 4" Id. "9 524 F.2d 853 (1975) , vacated as moot, 429 U.S. 807 (1976) . In that case, the union picketed six independently owned gas stations which sold gasoline refined by the primary employer. Sales of the gasoline accounted for 60 to 98% of the gross revenues of the gas stations. Id. at 855. 31 101 L.R.R.M. 3084 (D.C. Cir. 1979) (en banc), cert. granted, 100 S. Ct. 658 (1980) . In that case, the union picketed five land-title insurance companies which received 90 to 95% of their income from sales of insurance policies of Safeco, the primary employer. Id. at 3085 n.6. 31 524 F.2d at 857. "While the small part the struck product had in the whole of the Safeway business was not overlooked by the Court, it was not the basis for the decision." Id. at 858.
12 Tree Fruits, 377 U.S. at 71. Id. at 60. Ct. 658 (1980) . en banc decision in Safeco. 5 8 The Board in Dow reasoned that although gasoline was not the only product of the secondary employers (gas stations), their business consisted of "gasoline sales and minor items incidental thereto. '59 The Board therefore concluded that picketing directed at the gasoline 'o ould, if successful, discourage customers from dealing with the picketed gas stations at all. 6 " Judge Robb's dissent in Safeco 6 ' was based on a similar analysis: since the secondary employers derived ninety to ninety-five percent of their revenues from sales of the struck product, picketing directed at that product would necessarily be directed at the secondary employers' entire businesses. 2 Il. A UNIFIED ANALYSIS: THE UNDERLYING CONCERN OF SECTION 8(b)(4)(ii)(B) AND Tree Fruits The divergent approaches to the single-product situation result from an assumption that Tree Fruits was meant to provide a comprehensive analytical framework for secondary consumer picketing cases. 3 This assumption is plainly erroneous insofar as it leads to an invocation of the product/enterprise dichotomy. That distinction does not control in single-product cases. The statute itself should be the initial focus of attention: the intent of Congress in passing the Landrum-Griffin amendments dictates that the distinction between legal and illegal secondary consumer picketing be based on the potential effect of the picketing on the secondary employer.
A. Legislative History of Section 8(b)(4)(ii)(B)
Congress first attempted to deal with secondary boycotts in 1947 with the enactment of the Taft-Hartley Act. 6 4 Congress appar-ently intended to proscribe all secondary picketing, 5 but the language of the statute was ambiguous and contained loopholes that rendered the intended prohibition ineffective. 6 The secondary boycott provision of the Landrum-Griffin amendments was enacted to prevent what Congress and the President perceived as union abuse of secondary picketing 7 by closing up loopholes in the Taft-Hartley Act." The present section 8(b)(4) is the product of a compromise between the House and the Senate: the Senate bill made no changes in the law on secondary boycotts" while the House (Landrum-Griffin) bill expanded the prohibition of the 1947 Act. 70 The Conference Committee adopted the House bill with two provisos that the Senate conferees insisted upon: 71 first, the publicity proviso, which exempted all publicity other than picketing from the prohibition of section 8(b) (4) ;72 and second, the caveat that the right to engage in primary picketing be preserved. 73 The opponents of the Landrum-Griffin amendments believed that the secondary boycott provision as enacted prohibited all secondary consumer picketing; 74 three Justices in Tree Fruits, 75 the National Labor Relations Board 7 and commentators 7 prior to the Tree Fruits decision agreed with that interpretation. This construction of section 8(b)(4)(ii)(B) was foreclosed by the majority's pronouncement in Tree Fruits that the statute did "not reflect with the requisite clarity a congressional plan to proscribe all peaceful consumer picketing at secondary sites." 7 8 The prohibition as construed 72 LMRDA § 8(b)(4), 29 U.S.C. § 158(b)(4) (1976) ("nothing contained in such paragraph shall be construed to prohibit publicity, other than picketing, for the purpose of truthfully advising the public") (emphasis added). This proviso was apparently added in response to the Senate conferees' concern that the bill would violate the first amendment. See 105 CONG. REC. 16,591 (1959) [W]e have often cautioned against the danger, when interpreting a statute, of reliance upon the views of its legislative opponents. In their zeal to defeat a bill, they understandably tend to overstate its reach. "The fears and doubts of the opposition are no authoritative guide to the construction of legislation. It is the sponsors that we look to when the meaning of the statutory words is in doubt." 377 U.S. at 66 (quoting Schwegmann Bros. v. Calvert Distillers Corp., 341 U. S. 384, 394-95 (1951) (4)(ii) would seem to indicate that it was intended to prohibit secondary consumer picketing entirely, even where the picket appeals are directed solely to the distributor's customers.").
,1 377 U.S. at 63.
by the Court extended only to" 'isolated evils' ,,79 or "clearly identified abuses." ' The question thus becomes whether consumer picketing of a single-product secondary retailer falls within the limited proscription of Tree Fruits. The legislative history supports the view that the focus of Congress in enacting the provision was on preventing the use of coercive economic pressure on neutral parties, without regard to the formal scope of a union's picketing request. Nowhere in the debates or committee reports is a distinction drawn between struck products and other goods or services of a neutral secondary employer.
8 '
This general purpose to protect third parties unconcerned with the primary dispute is well illustrated by a colloquy between Representative Griffin, a sponsor, and Representative Brown during debate. They discussed the hypothetical case, raised by President Eisenhower in a television address, 82 of a labor dispute at a furniture manufacturing company. Under the Taft-Hartley Act, Representative Griffin noted, the union could legally picket the customer entrance of a retail store selling the manufacturer's furniture. But under the Landrum-Griffin amendments, "[i] f the purpose of the picketing is to coerce or restrain the employer of that secondary establishment, to get him not to do business with the manufacturer-then such a boycott could be stopped. ' ' Senator McClellan, who sponsored a bill" very similar to the successful Landrum-Griffin provision," used the situation of a single-product retailer as an example of the type of coercion he would prohibit. He considered the position of a merchant who builds his business around farm machinery manufactured by one company; union picketing against such a merchant, said the Senator, should be banned as a secondary boycott, in part because of its effect in keeping away customers." The en banc majority in Safeco correctly noted that these remarks did not address precisely the issue of single-product consumer picketing, since Senator McClellan posited signs reading simply "Unfair to Labor." 8 The Senator apparently did not contemplate the distinction between a product boycott and an enterprise boycott. Nevertheless, it is difficult to avoid the inference from his remarks that he would regard any picketing that seeks to coerce the merchant into dropping his major product or into putting pressure on the primary employer to settle his dispute as an illegal secondary boycott. "How is the merchant unfair to labor? It is simply a case of the merchant not being willing to stop handling a product which he has been handling for twenty years and on which he has built his business. That is a secondary boycott which, it seems to me, ought to be prohibited. " The Court suggested that to prohibit all secondary consumer picketing could violate the first amendment, and so attributed to Congress the same concern with the constitutional issue. 377 U.S. at 63. The conclusion that consumer picketing of single-product secondary employers violates section 8(b)(4)(ii)(B) would of necessity also present the first amendment issue, see id. at 93 (Harlan, J., dissenting), because it would impose a broader ban on picketing than was imposed by the Supreme Court in Tree Fruits. The Court in Tree Fruits held that construing the secondary boycott provision to ban only secondary consumer picketing that requested customers to stop all trading with the secondary employer was constitutional; any expansion of this construction requires reconsideration of the possibility of conflict with the first amendment.
The panel in Safeco recognized that their reading of section 8(b)(4)(ii)(B)-as prohibiting picketing of single-product secondary retailers-might raise first amendment questions. They noted that "'[rlead as barring only picketing urging total consumer boycotts, . . . the statute strikes narrowly at those "inherently compulsive features" present when consumers is apparent that the Court's chief concern, as that of Congress in 1959, was with protecting neutral parties, rather than with limiting the formal scope of secondary boycotts. Accordingly, consumer picketing that has the potential effect of causing a complete boycott of the secondary employer's business is illegal whether or not it is in form limited to the primary employer's products.
The Court's statement of the question presented in Tree Fruits suggests that the pivotal feature of consumer picketing is whether its appeal is limited to the struck product. 0 In other passages as well, the Court used language somewhat ambiguously carrying the same suggestion: "When consumer picketing is employed only to must cross a line. '" lRetail In light of these cases, the Safeco panel was probably justified in concluding that its construction of section 8(b) (4) (ii) (B) did not conflict with the first amendment. The publicity proviso to that section guarantees the union a less restrictive means of publicizing its labor dispute, see note 72 supra. The relationship between the first amendment and picketing, however, is far from settled. 167 (1974) .
*" "The question in this case is whether the respondent unions violated this section when they limited their secondary picketing of retail stores to an appeal to the customers of the stores not to buy the products of certain firms against which one of the respondents was on strike." 377 U.S. at 59. But see Petition for Certiorari, Tree Fruits, reprinted in 31 U.S.L.W. 3404 (1963): "Does union's picketing at retail store, urging customers not to purchase [primary] products . . .. constitute 'threat, coercion, or restraint'..., absent showing that picketing inflicted any economic injury upon store." persuade customers not to buy the struck product, the union's appeal is closely confined to the primary dispute. "" 1 It is important to remember, however, the factual context in which these remarks were made; the Court took care to point out that the struck product constituted but a small part of the secondary employer's business.
2 Viewed in this context, there is no hint that the Court meant to -promulgate a broad rule that a product boycott is legal simply because it is limited to struck products. Rather, the Court reasoned, it is legal where there is no likelihood that it can be used "to inflict injury on the secondary employer's business generally. ' 9 3 Such reasoning is fully consistent with the general theme of the Court's opinion: the aim of section 8(b)(4)(ii)(B) is to prevent unions from putting coercive pressures on secondary employers. The "isolated evil" at which Congress was aiming, said the Court, was the use of consumer picketing "to cut off the business of a secondary employer as a means of forcing him to stop doing business with the primary employer. . . . [Tihe prohibition of 8(b)(4) is keyed to the coercive nature of the conduct, whether it be picketing or otherwise. "" 4 The product picketing in Tree Fruits did not present this "isolated evil."
2. The Economic Impact Test. It has been suggested that the Supreme Court's reversal of the D.C. Circuit's decision in Tree Fruits amounted to a blanket rejection of an economic impact test in secondary consumer picketing cases. 5 The court of appeals had , 377 U.S. at 72. See id. at 63 (in the case of product picketing "the union's appeal to the public is confined to its dispute with the primary employer, since the public is not asked to withhold its patronage from the secondary employer, but only to boycott the primary employer's goods. On the other hand, a union appeal to the public at the secondary site not to trade at all with the secondaiy employer goes beyond the goods of the primary employer"); id. at 71; id. at 72 n.20. , supra note 65, at 1615). Application of this interpretation of Tree Fruits to the single-product situation leads to the conclusion that a consumer boycott of a single-product secondary employer is a violation of secticn 8(b)(4)(ii)(B), even though it is limited in form to a product boycott. Employers might manipulate this rule by favoring single-product distributors, who would have immunity from secondary consumer picketing, unless found to be "allied" with the primary employer, see text and notes at notes 109-117 infra. On the other hand, if Tree Fruits is interpreted as rendering legal any consumer picketing so long as it purports to be directed solely at the struck product, then a union could intentionally bring about a total enterprise boycott by dressing up its picketing as a call for a boycott of the secondary party's sole product.
Is held that consumer picketing violates section 8(b)(4)(ii)(B) only if it had caused or was likely to cause substantial economic impact on the secondary employer." The Supreme Court replied that a mere reduction in Safeway's sales of apples would not establish a violation, "even if this led or might lead Safeway to drop the item as a poor seller." 9 This is quite consistent with 'the Court's repeated assertions 8 that it is the coercive nature of a consumer boycott, and not a mere decline in the secondary employer's sales and purchases, that makes it illegal. Nowhere did the Court reject the possibility that illegal coercion might exist because that decline was likely to have a fatal or crippling economic impact on the secondary party." Indeed, the suggestion that the Court did reject such an approach ignores the careful phrasing of the Tree Fruits holding. '"°T he language and reasoning of Tree Fruits, and congressional attention in 1959, were focused on the nature of the picketing's practical effect on the secondary employer. As Justice Harlan suggested in his Tree Fruits dissent, that impact is more likely to be severe when consumer picketing is used against a secondary employer whose business consists solely or predominantly of the struck product.'"' If a retailer deals only in struck products, a successful product boycott will mean the complete cessation of his business. Even if sales of the struck product do not constitute his entire business, the loss of sales of his major offering may often be enough to drive him temporarily or permanently out of business notwithstanding the continued sales of his other products. Moreover, in many situations the sales of minor products are ancillary to sales of the major product-as where one product is normally bought only in conjunction with another (for example, consulting and installation services related to interior decoration products), or where the opportunity for one-stop shopping influences the consumer's choice of 308 F.2d at 317. ' 377 U.S. at 72-73 (emphasis added).
" See text and notes at notes 89-94 supra. " See Duerr, supra note 59, at 588-89. "" The Court's penultimate paragraph reads:
We disagree therefore with the Court of Appeals that the test of "to threaten, coerce, or restrain," for the purposes of this case is whether Safeway suffered or was likely to suffer economic loss. A violation of § 8(b)(4)(ii)(B) would not be established, merely because respondents' picketing was effective to reduce Safeway's sales of Washington State apples, even if this led or might lead Safeway to drop the item as a poor seller. 377 U.S. at 72-73 (emphasis added). Both the Safeco en banc court and the Comment, supra note 95, rely only on the second sentence.
"1 377 U.S. at 83 (Harlan, J., dissenting). See text and notes at notes 37-38 supra.
stores (for example, sales of paints and brushes to do-it-yourself house painters). Faced with such ruinous possibilities, the secondary employer will take whatever steps he can to relieve the pressure caused by the picketing. If he can, he will substitute a competing product for the struck product. It can be plausibly argued that such substitution amounts to nothing more than a straightforward market decision to drop a nonselling item .12 But realistically, any such decision will probably reflect a large degree of perceived coercion-that is, the secondary employer will reason that he had better switch suppliers because that is the only way to secure the removal of the picket lines that are destroying his business.
Moreover, single-product secondary employers frequently will not be able to substitute for the struck product at a reasonable cost. If the secondary employer is a franchisee of the primary employer,1 3 or if he has a large advertising investment in a brand-name product, he will usually be too strongly identified in the public mind with the struck product to allow substitution. 0 4 A primary employer may be dominant in-the secondary employer's geographical area, or competitors may have exclusive-dealership arrangements with competing retailers. Even if competing products are available, a secondary employer who has long-term or large-quantity contracts with the primary employer would have to choose between gross overinventory and liability for breach.
As a practical matter, a union will resort to secondary picketing only when the union cannot bring about a successful strike against the primary employer. 0 5 In such a situation, the union will use secondary picketing to coerce the secondary employer into pressuring the primary employer to settle the labor dispute. When the secondary employer is a single-product seller, secondary picketing ,o See text and notes at notes 32, 54 supra. 13 In such a situation, however, the secondary employer may not be neutral. See text and notes at notes 109-117 infra.
I" A retailer who substituted might even be subjected to consumer or government complaints of product misrepresentation or bait-and-switch tactics. In the case of durable goods, he will ordinarily be unable to offer adequate repair or warranty service on the substituted product for some time after such substitution.
105 When there is a complete shutdown of the secondary employer's major supplier, the economic impact on the single-product retailer will be virtually the same as the economic impact caused by successful secondary consumer picketing. Cf. B. MELTZER, LABOR LAW CASES, MATERIALS, AND PROBLEMS 443 (2d ed. 1977) ("Where .... despite a strike, [the primary employer] was able to maintain production by using replacements, supervisors, etc., secondary pressure could serve as an auxiliary strike weapon and might achieve the same result as would flow from a successful [primary] strike."). But see R. DERESHINSKY, supra note 77, at 83. is a particularly successful means for a union to achieve these ends because of the interdependence between a single-product retailer and his supplier. 06 This conscription of the secondary employer on the union's side of the primary dispute is precisely what section 8(b)(4)(ii)(B) was intended to prevent, according to Tree Fruits. The "isolated evil" of secondary picketing at which Congress was aiming was "its use to persuade customers of the secondary employer to cease trading with him in order to force him to cease dealing with, or to put pressure upon, the primary employer ... [Enterprise picketing] seeks the public's assistance in forcing the secondary employer to cooperate with the union in its primary dispute." 1 0 7
The preceding discussion has presented the single-product situation in its most extreme form; the phrase should not be taken too literally. Relatively few businesses sell only a product of one manufacturer, although many independent franchisees may well deal exclusively in a line of products made by a single primary employer. More often, a single-product secondary employer will be a retailer who sells several products but whose business is dominated by a single product or line of products. Adoption of an economic impact test would doubtless lead to line-drawing problems, 08 but that cannot be allowed to negate the conclusion that at some point product picketing becomes illegally coercive. Focusing the inquiry on the likely economic impact of the picketing on the secondary employer seems to be the only workable approach consistent with the purpose of section 8(b)(4)(ii)(B).
3. The Ally Doctrine. It has been suggested that the fact that a secondary employer deals predominantly in the products of the primary employer, far from making out a violation of section 8(b)(4)(ii)(B), actually strengthens the case for the legality of the '" See text and notes at notes 101-104 supra. "' 377 U.S. at 63-64. 10 Separating the permissible from the prohibited in some cases will doubtless call for a careful weighing by the Board of disputed factual contentions. By contrast, the approach of the [Safeco en banc court] would simplify that inquiry by focusing it solely on the language of the picket signs, but in doing so would fail to achieve Congress' will as elucidated in Tree Fruits. Petition for Certiorari, at 8-9, Retail Store Employee's Local 1001 v. NLRB, 101 L.R.R.M. 3084 (D.C. Cir. 1979) (en banc), cert. granted 100 S. Ct. 658 (1980) . See also Tree Fruits, 377 U.S. at 83 (Harlan, J., dissenting).
Although line drawing may be difficult when revenues derived from sales of the struck product move away from extreme levels (for example 90%), it seems clear that the picketing in a case like Safeco, in which the secondary employers derive 90 to 95% of their revenues from sales of the struck product (see note 50 supra), the picketing should be unlawful.
picketing.' 9 Such dependence on the primary employer, the argument runs, compromises the secondary employer's status as a neutral; hence, the picketing is close to primary activity. This argument resembles the ally doctrine, under which a purportedly neutral secondary employer will be treated as standing in the shoes of the primary employer if he is "allied" with the primary. " " The contention that the secondary employer's dependence on the primary should make secondary picketing lawful, however, runs directly counter to established rules under the ally doctrine-rules reviewed, in fact, in the leading court decision upholding the legality of single-product consumer picketing.' The court, before reaching the question whether the union's conduct violated section One commentator has suggested a general approach to consumer picketing that would assess the lawfulness of consumer picketing by asking if its impact on the secondary employer is significantly disproportionate to the degree of economic interdependence between the primary and the secondary." Comment, supra note 95, at 201. Such an approach in the single-product context would amount to a "reverse" economic impact test, allowing picketing where Congress most intended to prohibit it-specifically, where a neutral secondary employer depends entirely on revenues from sales of the primary employer's products. The suggested rule amounts to a plea that the ally doctrine be relaxed in favor of unions' right to mount a picket. Thus, the Comment posits that there should not be "a per se rule against 'total' boycotts," id. at 201, suggesting "if consumer picketing would be held lawful only so long as the pressures on the secondary are minor, it gives the union a hollow and inconsequential right," id. at 190. This statement by itself is disputable: if no apples packed by the primary employer in Tree Fruits were bought at any Safeway stores, the primary employer would be affected while the impact on each secondary would be de minimis. But more importantly, this argument ignores Congress's clear intent to protect neutral secondary employers, see text and notes at notes 64-88 supra. Thus, one court has noted:
[W]here picketing means a total boycott, one interest must plainly yield, either the Union's desire to maximize pressure on the primary employer . . ., by cutting off its markets or the neutral's desire to avoid a boycott of his entire business. B. 754, 756 (1976). 8(b)(4)(ii)(B), had first to ask whether the secondary employers were in fact neutral, since the protection of the statute extends only to neutral employers.' 1 2 The court unanimously"' held that the single-product retailers were not allies of their supplier and thus were entitled to the protection of section 8(b)(4)(ii)(B). Mere economic interdependence, the court held, does not make out an ally relationship; the absence of neutral status is established only by such factors as common ownership and actual integration of business operations or managerial control." 4 The court's conclusion makes sense in terms of the principles erected by Congress with respect to secondary boycotts. Congress sought to insulate neutral employers from labor disputes to which they are not parties." '5 Nowhere in the legislative history is there any suggestion that there are different degrees or classes of neutrality. On the contrary, the legislative history suggests that single-product retailers were precisely the sort of neutral employers Congress meant to protect." 6 Likewise, the single-enterprise branch of the ally doctrine is not predicated on the concept that some neutral parties are less deserving of protection than others, but rather on the consideration that some purportedly neutral employers are actually part of the same business entity as the primary employer." 101, 105 (5th Cir. 1967) ; Levin, supra note 110, at 285.
The ally doctrine will present the initial inquiry in the single-product situation. Though no ally relationship was found in either Dow or Safeco, it has been suggested that many of the single-product cases will involve sufficient economic relationships between the primary employer and the secondary seller to consider them allies. Honolulu Typographical Union No. 37 v. NLRB, 401 F.2d 952, 956 n.9 (D.C. Cir. 1968) . See also Comment, supra note 95, [195] [196] [197] [198] [199] [200] [201] [202] [203] [204] [205] [206] [207] [208] 
C. The Merged Product Doctrine
Further support for the argument that consumer picketing of a single-product secondary employer is illegally coercive can be drawn from a close analogy to another well-established doctrine developed after Tree Fruits-the merged product doctrine. Simply stated, the rule of the merged product doctrine is that "a violation of [section 8(b) (4)(ii) (B)] occurs when a struck product is so merged with other products that the only way for a customer to boycott the struck product is to cease patronizing the picketed place of business."," The rule has most often been applied when the struck product was physically integrated into the secondary product along with other, neutral components-for example, when primary lumber is built into a new house. In such cases, the Board has held (and the courts have agreed) that since the consumer cannot separate the struck product from the other components of the secondary product, picketing asking him to boycott the struck product is "tantamount to urging the prospective purchaser not to deal with the secondary employer."' The merged product doctrine has also been invoked in cases in which the primary employer provided general business services to the secondary employer, 1 2 or in which the primary product remains physically separate from neutral components but is not sold separately to consumers.'
Court and Board opinions finding single-product consumer picketing legal have correctly pointed out that the merged product doctrine can easily be reconciled with Tree Fruits. ' 2 The merged product doctrine naturally follows from the rule that section 8(b)(4)(ii)(B) prohibits consumer picketing if (and only if) the union's appeal extends beyond the struck product to reach the neutral remainder of the secondary employer's business.' 2 3 From this perspective, the key element in a merged product situation is that the union's appeal to boycott the struck product will necessarily cause cooperating consumers to cease buying not only the struck product, but neutral components of the merged product as well.' 2 Although some opinions in merged product cases have argued that consumer picketing is unlawful in a merged product situation because of its effect on sales of neutral products, 2 others have reasoned that such picketing is illegal because it applies coercive pressure on the secondary employer by appealing for a boycott of his entire business. Although the union's picketing may adequately identify the particular part of the secondary employer's output attributable to the primary employer,' 2 1 there is no practical way for cooperating consumers to isolate the objectionable component. Accordingly, such picketing is considered in effect a call for consumers to stop dealing with the secondary employer altogether.' 27 The obhowever. Although the secondary employers did not separately charge for either the bags or the bread, customers paid for them nevertheless; in the case of bags, they were a form of overhead cost spread among all groceries sold. Certainly a customer could accept an alternative container or provide one himself (just as a restaurant customer could direct that no bread be served with his meal); the secondary employer might then reduce his purchases of the struck product in response to falling "demand," much as envisioned by the Tree Fruits Court, see text and notes at notes 32, 54 supra. Nevertheless, it seems likely that when picketing calls for consumers to forgo voluntarily part of the bundle of goods and services for which they must pay, a union sympathizer will simply not patronize the picketed retailer in favor of another establishment where no such consumer sacrifice is demanded. Indeed, the stipulated facts of Duro Paper Bag include one instance of a customer refusing to buy groceries that had already been rung up and bagged because she would not accept the struck bags. Id. at 1526.
, ject of such tactics is to coerce the secondary employer to cease buying from the primary employer, "not as a natural consequence of a falling consumer demand, but by force of the injury that would otherwise be inflicted on [his business] generally. "' 28 Either rationale for the merged product doctrine may apply as well to the single-product problem. 129 The evil of a merged product consumer boycott may be that it takes in neutral products, 3 " or that its effect is identical to that of an enterprise boycott, which is also true in a single-product situation. "[In the merged product cases] the courts recognized that the holding in Tree Fruits does not apply when the union appeal necessarily asks for a total boycott of a secondary employer, and that in such instances the interests of the neutral secondary must prevail.
1 3 ' The kinship between the merged product and single-product problems is best revealed in Hoffman ex rel. NLRB v. Cement Masons Local 337 (California Ass'n of Employers), ' 2 an unusual case blending features of both. The secondary employer in Hoffman was the owner and developer of a housing project; the primary employer was the general contractor engaged to construct the houses. The union alleged that the general contractor employed cement masons at below area wage standards. Because the primary employer was the general contractor rather than a subcontractor or supplier, the union treated his entire output-the houses-as the struck product, and asked customers not to purchase them. The Board accepted that characterization, 1 3 but held that picketing was illegal under the merged product doctrine. Because the secondary employer sold only one product (the houses), the Board reasoned, the struck product (the houses) was "so merged" into the secondary employer's business (the sale of houses) that the product boycott was "tantamount to urging a boycott of his entire business." ' In enforcing the Board's order, the court of appeals relied on merged product cases to establish that a union may not attempt to cut off all of a neutral employer's business,' 3 5 and then applied that lesson to the single-product issue: "the broad suggestion that [the primary employer's] products not be purchased . . . necessarily encompassed the entire business of . . . the neutral secondary. "' 3 It may be argued that application of an economic impact test in this context would give special immunity to certain secondary employers who happen to rely substantially on single suppliers; indeed, in industries where exclusive dealership arrangements are '11 Cement Masons Local 337 (California Ass'n of Employers), 190 N.L.R. B. 261, 266, modified, 192 N.L.R.B. 377 (1971 B. 261, 266, modified, 192 N.L.R.B. 377 ( ), enforced, 468 F.2d 1187 B. 261, 266, modified, 192 N.L.R.B. 377 ( (9th Cir. 1972 ).
" ' Id. In so holding, the Board confused the merged product and single-product problems. The merged product doctrine contemplates that one product (or service) is merged into a separate, and larger product (or service). Had the primary employer in the case been a cement-work subcontractor, the case would have been a typical construction merged product case in which the struck product (cement work) was integrated into the secondary employer's product (the houses). See cases cited notes 118-120 supra. Since the general contractor hired his cement masons directly, however, the struck product was his output (the houses). The houses, in turn, were the sole product of the secondary employer (the developer); there was no merger of a struck product into another product. The Board found that the struck product was "merged" into the secondary employer's business, rather than into his product, but the mechanism of that "merger" was precisely the fact that the secondary employer's entire business consisted of sales of the struck product.
'1 468 F.2d at 1190 (citing Honolulu Typographical Union No. 37 v. NLRB (Hawaii Press Newspapers, Inc.), 401 F.2d 952, 957 (D.C. Cir. 1968) and American Bread Co. v. NLRB, 411 F.2d 147, 152 (6th Cir. 1969) ).
13, 468 F.2d at 1192. The court also noted: A union may "follow the struck product" into the secondary establishment . . . only if such secondary boycott does not attempt to influence customers to completely cease all transactions with the neutral employer. . ..
Congress determined that when a union's interest in picketing a primary employer at a "one product" site, was in direct conflict with the need to protect such neutral employers from the labor disputes of others, the neutral's interests would prevail. Id. at 1190-91 (emphasis in original).
common, it may effectively deny unions a useful tool freely available to unions elsewhere. Much the same point has been raised in the merged product cases. 13 1 Courts have responded by pointing out that section 8(b)(4)(ii)(B) was enacted to protect neutral parties from coercive pressures stemming from labor disputes to which they are not parties.' 3 8 Hence, where the union's interest in effecting a product boycott collides with the rights of innocent secondary employers. "Congress chose protection of the neutral from this sort of disruption as the interest more deserving of protection."' 3 9 CONCLUSION Adherence to the Tree Fruits product/enterprise dichotomy in the context of product picketing of a single-product secondary employer is misplaced. Divorced from the situation in Tree Fruits, the distinction has no relation to the language, legislative history, or purpose of section 8(b)(4)(ii)(B); hence, the Board and the courts applying the distinction in single-product cases have reached understandably inconsistent results. Given the facts of Tree Fruits, the distinction provided a shorthand measure of the real motivating concern: excessive coercion of neutral secondary employers. An economic impact test, designed to determine whether product picketing of the secondary employer is unlawfully coercive, is consistent with the Tree Fruits decision and the legislative history of the section. Unlike the application of the product/enterprise distinction, however, use of the economic impact test will further the basic purpose of the section-the protection of neutral employers from coercive pressure.
Barbara E. Snyder
,31 E.g., Local 399, United Bhd. of Carpenters (K & K Constr. Co.), 233 N.L.R. B. 718 (1977 B. 718 ( ), rev'd, 592 F.2d 1228 B. 718 ( (3d Cir. 1979 . In that case, the majority stated that "in certain industries, most notably the construction industry, the fortuity that the primary employer's product usually ends up incorporated in a secondary employer's product imposes a per se broad prohibition on what would otherwise be legitimate . . . activity in most other industries." Id. at 720. See also Goetz, supra note 1, at 702.
13 E.g., K & K Constr. Co. v. NLRB, 592 F.2d 1228 , 1234 (3d Cir. 1979 ) (quoting Honolulu Typographical Union No. 37 v. NLRB (Hawaii Press Newspapers, Inc.), 401 F.2d 952, 956 (D.C. Cir. 1968) ). See also Goetz, supra note 1, at 702 ("[Under the merged product doctrine], purveyors of certain types of supplies and services enjoy a wider immunity to secondary consumer picketing than other employers. This seems unavoidable, however, so long as neutral retailers are to be insulated from total consumer boycotts-which seems to be the intent of Congress") .
,M' Honolulu Typographical Union No. 37 v. NLRB (Hawaii Press Newspapers, Inc.), 401 F.2d 952, 956 (D.C. Cir. 1968) . Accord, K & K Constr. Co. v. NLRB, 592 F.2d 1228 , 1239 (3d Cir. 1979 .
